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The amendment received 9/3/02 has been entered and claims 
1-12, 14-16, 49-62, 91-102 are currently pending in this 
application. 

In view of the amendments to the claims and arguments 
presented, the rejections of record under 35 USC 102(b) are 
hereby withdrawn. 

Please inform the examiner as to how this application 
differs from each of the parent applications so the proper 
priority date may be granted. And please update the status of 
the related applications in the specification. The related 
applications are not available to the examiner at this time so 
any double patenting and other issues will be considered in the 
future . 

No response to the above is found in the amendment; should 
the next response not fully address each and every of the above 
issues, it will be considered intentionally non-responsive. 

A reading of the claims and specification do not reveal a 
specific functional problem solution or any particular point of 
novelty. Therefore, what has been searched and considered here, 
is immobilizing the conventional luminescent indicator. No 
weight is given to repeating mesurements in an assay nor to some 
control in an assay. Both are old and the present specification 
reveals no surprising results of same. 
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Claims 92, 96, 98, 102 are rejected under 35 U.S.C. 112, 
first paragraph, as containing subject matter which was not 
described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor (s), 
at the time the application was filed, had possession of the 
claimed invention. 

Please provide where in the specification written 
description is found for each feature in the newly presented 
claims. Table 12 does not disclosed the listed materials. 



The following is a quotation of 35 U.S.C. 103(a) which forms 
the basis for all obviousness rejections set forth in this Office 



action; 



(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this til "if the 
differences between the subject matter sought to be patented and the prior 

the SL'lS ^ SUbjGCt matt6r 93 3 Wh ° le woul <* have be *n obvLuJ at 

trt tn t^t ln ^ ntl ° n was made to a P"son having ordinary skill in the 

ne^MvS S tt SUbJeCt matt6r P ertains - Patentability shall not be 
negatived by the manner m which the invention was made. 



This application currently names joint inventors. In 
considering patentability of the claims under 35 U.S.C. 103(a), 
the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered 
therein were made absent any evidence to the contrary. Applicant 
is advised of the obligation under 37 CFR 1.56 to point out the 
inventor and invention dates of each claim that was not commonly 
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owned at the time a later invention was made in order for the 
examiner to consider the applicability of 35 U.S.C. 103® and 
potential 35 U.S.C. 102(f) or (g) prior art under 35 
U.S.C. 103 (a) . 

Claims 1-12, 14-16, 49-62, 91-102 are rejected under 35 
U.S.C. 103(a) as being unpatentable over each of Bacon and 
Parker. 

Bacon (Anal Chem) entitled ^Determination of Oxygen 
Concentrations by Luminescence Quenching of a Polymer Immobilized 
Transition Metal Complexg teaches in the abstract, tris(4,7- 
•diphenyl-1, 10 -phenanthroline) ruthenium (I I) immobilized in a 
silicone rubber for measuring oxygen concentrations. On page 
2780 column 2, silica gel bound luminescent dye is separated from 
the solution being measured. On page 2781 column 2, a number of 
polymers were tried and their qualities discussed. 

Parker (Fiber Optic Sensors) entitled gchemical Sensors 
Based on Oxygen Detection by Optical Methods^ teaches in the 
abstract, fluorescence quenching to measure oxygen concentration 
with 9, 10-diphenyl anthracene. On page 156, even when 
immobilized, fluorescent molecules show a reduction in 
fluorescence intensity with increasing oxygen concentration. 
Thus, solid materials can be developed to measure the 
concentration of oxygen. Chemical reactions that either consume 
or produce oxygen can be determined. The fluorescence compound 
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may be physically immobilized in a polymer such as silicone. On 
page 157 the reactions take place in cuvettes. 

The independent claims differ from the above references in 
that they recite the enzyme is in solution. 

Claims 5, 53 differ from the above references in that they 
specify the compound is adsorbed on solid silica particles. 
Claims 8, 9, 56, 57 differ from the above references in that they 
are directed to other ruthenium salts. Claims 11 and 12 differ 
from the above references in that they are directed to the 
solutions are open or closed. Claims 14-16, 60-62 differ from 
the above references in that they are directed to the enzymes are 
in specific cells and may include P450 enzymes particularly. New 
claims 91-102 are directed to materials for promoting cells 
growth. 

It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to have the enzyme in 
solution because the references teach solutions contact the 
enzyme and the enzymes may be combined with other components. 
The examiner interprets gin solution^ broadly where the enzyme 
may be combined with a matrix or contact other solutions. The 
solutions of the references are either open or closed and both 
are shpwn in the references cited herein for measuring oxygen 
concentrations. Further, to immobilize the luminescent compound 
on silica particles because silica particles are well known in 
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this art for immobilizing desired compounds. The references 
teach common ruthenium compounds and the presently claimed 
compounds are known in this art for their claimed function. No 
novelty is seen in the analyte being any particular type of cell 
or known redox enzyme system where the method of measuring is 
known for the same function as claimed and would have the 
expected results. The addition of materials to promote cell 
growth in assays for cell related processes is old in this art. 
See the many references cited of interest. The claims are 
unclear as to what may or may not be immobilized or in solution 
nor what the function of such may be. It is well known to 
immobilize or solubilize desired components. 

No novelty is seen in employing repeated measurements as 
needed because no need is shown and no precision is required. 



Applicant's arguments filed 9/3/02 have been fully 
considered but they are not persuasive. 

Applicants argue that Bacon does not teach the determining 
in solution or comparing the experimental to controls and 
repeating the measurement as needed. Claim 49 recites the sensor 
is not in contact with the solution which is not taught by Bacon. 
Regarding Parker, the present claims require at least one enzyme 
in a solution where Parker has the enzyme immobilized. Also 
Parker does not teach a control and repeating measurements. 
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It is the examiner's position that the present claims 
require the determination of an enzyme in a solution with a 
sensor which sensor is contained within a matrix. Bacon and 
Parker clearly teach determining oxygen in solutions. The enzyme 
to detect the solutions contacts the solutions. See for example 
in the abstract of Parker detecting glucose with glucose oxidase. 
The present claims immobilize the sensor as does both references. 

Regarding controls, the data obtained from both references 
is in some inherent manner calibrated and the standard method of 
calibration is with controls. Controls are well known in the 
determining arts and no novelty is seen in employing controls for 
any known function with the expected result. See page 162 of 
Parker who shows graphs to calibrate the determinations. Bacon 
also discusses calibrations. 

Regarding repeating measurements, the graphs of Parker show 
repeated measurements. Further, the present claims repeat the 
measurements as needed so if Parker and Bacon did not need to 
repeat the measurements, their methods would read on the present 
claims. No function or criteria are claimed for any repetition 
of any measurements to any degree of precision. 
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Claims 91-102 are rejected under 35 U.S. C. § 112, second 
paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant 
regards as the invention. Each of the following applies in all 
occurrences . 

In claim 92, gsaid concentration^ lacks antecedent basis. 
Claim 93 contains a trademarked name which is improper. 

The title of the invention is not aptly descriptive. A new 
title is required that is clearly indicative of the invention to 
which the claims are directed. 

Applicant's amendment necessitated the new ground (s) of 
rejection presented in this Office action. Accordingly, THIS 
ACTION IS MADE FINAL. See MPEP § 706.07(a) . Applicant is 

reminded of the extension of time policy as set forth in 37 CFR 
1.136(a) . 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS of 
the mailing date of this final action and the advisory action is 
not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will expire 
on the date the advisory action is mailed, and any extension fee 
pursuant to 37 CFR 1.136(a) will be calculated from the mailing 
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date of the advisory action. In no event, however, will the 
statutory period for reply expire later than SIX MONTHS from the 
date of this final action. 



Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Ralph 
Gitomer whose telephone number is (703) 308-0732. The examiner 
can normally be reached on Tuesday- Friday from 8:00 am - 5:00 pm. 
The examiner can also be reached on alternate Mondays. If 
attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Michael Wityshyn can be reached on (703) 
308-4743. The fax phone number for this Art Unit is (703) 308- 
4556. Any inquiry of a general nature or relating to the status 
of this application should be directed to the Group receptionist 
whose telephone number is (703) 308-1235. For 24 hour access to 
patent application information 7 days per week, or for filing 
applications electronically, please visit our website at 
www.uspto.gov and click on the button ^Patent Electronic Business 
Center^ for more information. 

Ralph Gitomer 
Primary Examiner 
Group 1651 
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